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DIGEST:

Carriar's claim for amount administratively ;Icducted fromt it for
an covercharae ls disallowed where there is substantial compliance
with tariff item so that rates may be applied and iwhere carrIer
had knowledge of application of special rate.

Nlavajo Freight: tines, Inc. (Ilavajo), under its Claim Ila. 52059,
requests a review cZ a final settlement and subsequent daduction actio.
in the amount of $415.80 taken by the General Services A-4ininistration
(CSA) on Scptc.ber 9, 1976. The review of settilient is being roade by
this Office under tte provisions of 49 U.S.C. 66(b) (Supp. V, 1975),
and 4 C.F.1. 53.3 (1977).

The record rhow.i that Uavajo picked up n shiiprent on Septchlbar 26,
1973, of 100 cyl.lndets dencribed on Gnvernmnent bill of Iadin- (CDL)
11-4766092 as, "Cylinders licHlU1 cmpLy for shipping air, gas. or liquid
steel llOI old used." The -hip51ent was picled up at the Pc? Irnpulsiou
lab, Pasadena, Califotnia. and was consiiined to the Bureau of lines,
Soncy . feCXs,

lNavajo billed and vas paid freight charges oi M900.24, based )n a
rane or Q6.82 per hundred paunds, applied to the anctual weight of the
shipmiant. GSA deternined in its 4%udit of t~ansDortstion charges that
a lo07cr rate of $3.67 par hundredwelghit was available and published
in ItLem No. 4370 nf Tar.l '.f io. 26-i, li1-ICC 155, ruolishad by the
Rocky Nountain Ilotor T.riff Bureau, Inc. (tnter redesigaated ean ICC
trNI 226). Item No. 437ti, entItled 'CA0 P.IERS, SECOND lAND, CEPTY,

RETUIVNED," states in ps:tI

"Note 1- Ixcept as otherwise provided ir Vote 2 Lnot
germane-/, rates vpply only when the inrnediate preceding
transportation of the filled contai..crs to the shtppirg
point of the cn.ty contalners ias ence by the identical
carrier or carriers transporting tItt tttpty containars
and to which fact the shipper lira certified on the bill
of lading at the time of shipment."

Navajo contends that Item 14o. 4370 does not a)-ply in this case
because the shipper's nnr.otation on GBI. 11-4766092 is meaningless as it
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La stated. We do not agree. The CDL is annotated as followst "This
shipment of cz.ptv cylinders i# made upon receipt this date of £9t) filled
heliutm cylinders from conilgnec shown above." The coneirnei on rJ3
II-4766092 is the Bureau of liues Aharillo Helium Plant, Sonc;, Texas.
Thus, the annotation motc-s the carrler aware that the cotnnc'dity Le thei
suame an that prescribed In Item No. 4370.

Further, a shipment of filled cylinders was trausported by Navajo
and received the armr date, and from the same shipper (;,ow the consignee,
the Bureau of '1ines Anarillo lIcliusn Plant, Soncy, Texas) on COL 11-4765914.
And the tariff itcma d.'es not prescribe specific wording or express
lanruase to he certified on the bill of larinG. Thus, there is sub-
stantitl ccselinrnce Vitil the tariff itCm so that the rates contained
therein may be applied. Strickland Tran!soLratts Colnr nnX v. '!nited
Sta-te', 3314 .2d 172, 179 (5th Cir. 19CJ4); (.rp;b!el "66" Lnress.l Inc.
v. United 5latrs, 332 1.2d 270, 272 (Ct. Cl. 1,62).

It is our view, that when, ;s is the case helre, there appears on
the bill OL lading somne written notation (cortificatiton), ihich reasonably
apprises the carrier that the cylinders tenlered are being returned in
connection With the irf-aviate tranisrortation ppjrfortOd by that same
carrier, that this i5 sufficient coin;uliance ilth the tariff to make the
rates in itemt 4370 applicable.

Provisions ,f Lariffs filed with the Intcrstnte Cori:erce Commission
as published are bindin2 uoon both the. shippcr nnd the carrier an a matter
of law, but they are n-vL to be read or zlppli'sd in a manner rhich would
lea4 to at unjust or absurd conclusicn. CtiE'cld e. 1lIrna \an Lines,
213 r.2d 723 (9th Cir. 1S54) Thc only f.ct tht seerns t-C le s-issing in
the annocaLton on GCfL lJ-46riJ 92 is the name of the carrirr, horwever,
the evidence indicates that ii:.vajo uas aware of the inbrc-tmd shipment,
and the oroper tariff nssn licatimi. The shipr:ent was tendered to Navajo,
and Navajo issued the bill ;f ladling under the provisions of 9) U.S.C.
2?(11) (1970). The GD1L also refers to `PSl 226," the redeCsi~,nted rate
tariff ai its rai:e auLhority, and 'temn No. 4370 is in that tariff.

The annotatiou itseLf indicates that an inlncund shipmetC was
received and it can be ' aplicd LIr..t the subsequent tender of the nhipment
to Navajo -.. s a tenider t? tLhe nan"e carrier for the Durpose of obtaining
the special rite. Thus, lavajo had knowledge of this fact. See UnLon
Pacific. i,.'. v. Unittd State3, 172 r. Supp. 668 (Ct. Cl. 195!). in which
the court held thaL t zere an export rate was made available to the
Govemrnent for shltrnents destined for excport untder an agreement rtquiring
an authorized Coversment representaLive Lo furnish the carrier a
certificate of export, and the carrier Imow that tho alhi-ments were going
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into export and they actually iwent into export, the carrier was not
ent:.led, u7on the failure of the Covernzient to funaish tiir. cercificate,
to recover tho differencc betweeu the domeatic rate and the export rate.

AMcoro~ngly, the claim of Nlavajo for $415.80 is disallowed.

Rt.T. IM$LER

Ccnptroller General
aunuty of the United States
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